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TURNER ET AL. vs. WITHERS ET AL. 723 

RECENT AMERICAN DECISIONS. 

Court of Appeals of Maryland. 

JAMES TURNER AND OTHERS VS. CHARLOTTE WITHERS AND OTHERS : 
AND CHARLOTTE WITHERS AND OTHERS VS. JAMES TURNER AND 
OTHERS. 

The testator devised to his son and four daughters, by name, all his real 
estate, during life, in equal shares ; and if either should die without issue the 
share of such child to be equally divided amongst the testator's remaining 
children, for life ; and upon the death of any child, who shall leave any child or 
children, or the descendants of any such child or children, "the part of my 
lands which any child so dying shall be entitled to for his or her life, shall 
belong to, and I do hereby devise the same unto the child, or children, of my 
child so dying, or their descendants," in equal shares, " and to their heirs for 
ever, per stirpes and not per capita. And in case of the death of all my children 
without issue" then over in fee. All the children survived the testator. 

The son died without issue, leaving all the daughters. One daughter then 
died, leaving children. Then one of the daughters died without issue : It was 
held that her share, both the original portion and that which accrued by the 
death of her brother, descended exclusively to the surviving two daughters for 
life, and then either to their issue, or the survivor of them, as the case might 
be, in fee, and that the ultimate devise over failed, all the children not having 
died without issue. 

The opinion of the Court was delivered by 

Bartol, J. — James Calder, late of Baltimore county, died in 

clerk of the old court, and Mr. Blair having closed his office, refused, under 
their order, to surrender the records, or permit access to them. The House of 
Representatives, which by this time favored the old court, declared that it was 
its duty to regain possession of its records. But as Blair's office was guarded 
by men and guns, this could not be effected. Another appeal to the people (this 
being the only issue) was necessary. Meanwhile passion was high, justice 
prostrate, and judicial anarchy supreme. Appeals were taken to both courts, 
and causes accumulated without being decided. Each party had its organs and 
its champions. But in 1826 both houses were in favor of the old court, and the 
re-organizing act was repealed, and the old court (which had regularly held its 
sessions, but transacted little or no business) restored to the undisputed exercise 
of its jurisdiction. 

Like the Missouri case, this was one of those contests which could not be 
judicially determined. Whenever, says Mr. Madison, there is a contest between 
the departments of the government, the people alone can settle it, and their decision 
must be final and imperative. 

From the action of Governor Fietcheb an appeal to the people is open to the 
removed judges, and the ultimate decision of the people, whether for the Gover- 
nor or against him, will be very apt to be right. 
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the year 1808, leaving a last will and testament, executed on the 
14th day of May 1807. 

This will was duly attested so as to pass real estate. Those 
parts of the will, upon the construction of which the decision of 
these appeals depends, are as follows : — 

" I give and bequeath unto my wife, Margaret Calder, the one 
sixth part of the rents and profits of all my lands during her life, 
in six equal parts to be divided, and the one equal sixth part of 
all my personal estate, after my debts and funeral expenses are 
paid, according to an agreement made between us previous to 
marriage. 

" I give and devise to my son, George, and to my four daughters, 
Margaret, Mary, Sarah, and Charlotte, all my lands, tenements, 
hereditaments, and real estate whatever and wheresoever, during 
the term of their natural lives, to be equally divided between 
them without impeachment of waste, and with full power to grant 
leases, reserving a reasonable rent of all or any part of the said 
lands for any term not exceeding the term of seven years, subject, 
nevertheless, to the above devise of one sixth part of the rents 
and profits of my said lands to my wife during her life. I also 
give to my said son, George, and to each of my said daughters, 
the one equal sixth part of my personal estate, share and share 
alike with my wife. 

" I further will and devise that if my said son, or either of my 
daughters, shall die without leaving any children or descendants 
alive at his or her decease, the part or parts of my lands and 
estate devised to such child or children so dying, shall be equally 
divided between my remaining children during the term of their 
natural lives, without impeachment of waste, and with like power 
to lease the same as above provided. 

" I also will and direct that at the death of any of my said 
children, who shall leave any child or children alive at his or her 
decease, or any descendant of such child or children, the part of 
my lands which my child so dying shall be entitled to for his or 
her life shall belong to ; and I do hereby devise the same unto 
the child or children of my child so dying, or to their descend- 
ants as the case may be ; if more than one, to be equally divided 
between them, and to their heirs for ever per stirpes, and not per 
capita. In case of the death of all my children without issue, I 
give and devise all my estate to my friend John Gwynn and to 
his heirs for ever." 
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The widow and five children of the testator survived him. The 
widow renounced her rights under the will, and died long since. 
George, the son, died in 1809, without any children, never having 
been married. 

In 1811, the four daughters made a division between them, by- 
metes and bounds, of all the real estate of the testator, iucluding 
the interest of George. 

Mary, one of the daughters, having married Little, whom 
she survived, died in 1852, leaving children and descendants 
of deceased children, among whom the part allotted to her 
in the division was divided by proceedings in the Circuit 
Court for Baltimore county. No question arises upon those pro- 
ceedings, and it is unnecessary to refer to them further, except 
to say that, by the original division, two tracts of land, consist- 
ing of about one thousand one hundred and seventy-four acres, 
near Parkton, in Baltimore county, became the property of Mar- 
garet Park, one of the daughters, in severalty for her life, and 
after her death, to be held in severalty by those entitled in 
remainder under the will of James Calder. 

Margaret Park survived her husband, and died on the first day 
of July 1860, leaving no children or descendants. 

The questions in this case are upon the proper division of the 
real estate held by Margaret under the will. 

The only children of James Calder now living are Sarah 
Turner, one of the complainants, and Charlotte Withers, one of 
the respondents, both of whom have children living, who are 
parties to this suit. The children and descendants of Mary Little 
are also parties. 

The complainants and Charlotte Withers and her represen- 
tatives contend that, by a proper construction of the will of James 
Calder, the land acquired thereunder by Margaret Park, that is, 
the one fifth of his estate devised to her for life, and her one fourth 
of George's share which on his death survived to her, passed on her 
death to her two surviving sisters, Sarah Turner and Charlotte 
Withers, in undivided moieties for their several lives, and after 
their several deaths, will pass to their children or descendants 
who may be living at the time of their several deaths, in fee, the 
children or descendants of each to have the undivided moiety 
of their mother per stirpes and not per capita. 

The judge of the Circuit Court adopted this construction of 
the will, and decreed accordingly as to the original share or one- 



726 TURNER ET AL. vs. WITHERS ET AL. 

fifth pari; devised to Margaret by the will ; but deciding that a 
share, having once survived, would not survive again ; decreed 
that the part of Margaret's estate which had accrued to her by 
the death of George (being one-fifth thereof) should be divided 
between the heirs at law of James Calder to whom it had descended. 

From this decree all parties have appealed. 

The cause has been argued with much ability and learning ; and 
a great number of cases have been cited and relied upon in sup- 
port of the various points and theories presented by the counsel 
in argument. 

Without attempting a particular examination of the various 
theories and rules of construction suggested by counsel, or enter- 
ing upon an analysis of the cases cited in their support, we think 
the true construction of the will can be more easily and satis- 
factorily determined by a careful examination of the terms of the 
will itself, keeping in view the well-settled rules of law governing 
the questions before us, and aided in their application by reference 
to a few adjudged cases. 

The question in dispute is whether the children and descend- 
ants of Mary Little, deceased, are entitled to a share of the land 
of Margaret Park, devised under the will of James Calder, and 
that question involves : first, the inquiry as to that part of Mar- 
garet Park's land originally devised to her for life ; and, secondly, 
as to that part which accrued to her by the death of her brother 
George. 

First, as to the original share :— 

By the plain words of the will, the estate of Margaret Park 
was for her life only, and the limitation over after her death is a 
contingent remainder. This is clear upon all the authorities. It 
is a general rule in the construction of wills, " that a limitation, 
which may operate as a contingent remainder, shall not be con- 
strued an executory devise:" IToxton vs. Archer, 3 G. & J. 211. 

The remainder is limited with a double aspect : if she leave 
any child or descendants alive at the time of her death, then to 
them in fee ; if she leave none (which is the contingency that has 
actually happened), then the devise is to the remaining children 
of the testator for life. Who are the remaining children of the 
testator ? Only Sarah Turner and Charlotte Withers. They, 
therefore, take by the plain terms of the will as tenants for life. 

The counsel for the heirs of Mrs. Little have contended that 
the words " remaining children" are to be construed, not as mean- 
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ing surviving children, but as other children, meaning all the 
other children of the testator named in the will ; and many cases 
have been cited to show that the courts, in order to carry out the 
intention of a testator, have construed the word » surviving" as 
synonymous with other. It is unnecessary to refer to those cases, 
or to discuss the principles upon which they rest. They seem to 
us to be inapplicable here, and afford no aid in the construction 
of this will. 

The testator gives the remainder upon the death of Margaret to 
his remaining children for life. The parties taking the remainder, 
take by purchase as devisees under the will, and must answer the 
description of the parties named as devisees ; and it is clear that 
no one can take except a child of the testator. The children of 
Mary Little do not answer this description, and cannot claim as 
devisees. See Nelson vs. Aubrey, Ves. 465 ; Winterton vs. Craw- 
ford, 1 Rus. & M. 407 (4 Cond. Eng. Chan. Rep. 489) ; Cover 
vs. Burgess, 31 Eng. L. & E. R. 529 ; Northway vs. Heed, 3 
De Q. N. & G. (17 Eng. L. & E. 150) ; Leeming vs. Sharratt, 2 
Hare (24 Eng. Ch. R. 14). Many other cases might be cited. 

From these authorities it is clear that the children of Mary 
cannot take as devisees under this clause of the will ; nor can they 
claim by descent from Mary, for the estate in remainder is given 
for life only. As we have said, the interest devised on the death 
of Margaret is a contingent remainder, and must vest, if at all, 
on the death of Margaret. 

To adopt the construction contended for, and to suppose that 
the testator intended to include the children who were dead under 
the denomination of remaining children, would have the effect 
of vesting in Mary a life estate after her own death, which cannot 
be : Luddington vs. Kirne, 1 Ld. Raym. 203. We are of opinion 
that, by the words "remaining children," the testator intended 
those children who might remain alive at the death of the first 
devisee for life, surviving children. This is the natural and ordi- 
nary meaning of the words, and we find nothing in the will to 
warrant any other interpretation. 

By the subsequent clause of the will, the children of Mary 
take nothing except the part which their mother was entitled to 
for life ; but Mary was not entitled to any part of Margaret's 
share, she not having survived her. 

Besides, the estate limited by the will to the children and de- 
scendants of Mary is a contingent remainder in fee, which must 
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vest eo instante on the death of Mary, or never. They cannot, 
therefore, take under this clause any part of Margaret's lands : 
1 Preston on Estates 74, 75, 76, 88, 92, 119, 121, 122 ; 1 Ld. 
Raymond 203; Miller vs. Chapman, 31 Eng. L. & E. 336; Best- 
ing vs. Allen, 12 Meeson & W. 299. 

It follows, from-what has been said, that, by the true construc- 
tion of those provisions of the will to which we have referred, the 
share devised to Margaret would devolve at her death upon the 
two remaining children of the testator, Sarah Turner and Char- 
lotte Withers, for life, to the exclusion of the children and 
descendants of Mary Little. In this respect the intent of the 
testator is expressed in clear and unambiguous terms. It is pos- 
sible, that if he had foreseen the event which has happened, he 
might have so framed his will as to give to the children of Mary 
a share in these lands; but he has not done so, and the court cannot 
do violence to the express language of the will,, to supply any 
supposed wish of the testator ; to do so, would be to make a will 
for the testator. 

Nor do we think the construction of these provisions of the 
will is in any respect altered by the last clause, which limits the 
whole estate to John Gwynn in fee, in case of the death of all 
the children without issue. 

This clause, it is argued, manifests a general intent of the tes- 
tator in favor of all his children and descendants of his children, 
which controls the particular intent expressed in the previous parts 
of the will, and, in order to carry out that general intent, cross^ 
remainders in tail between the children will be implied. 

This construction is based upon the assumption that the limita- 
tion over to Gwynn is after an indefinite failure of issue. 

Without meaning to express the opinion that the devise over 
to Gwynn, even if it were so construed, would raise such a neces- 
sary implication as to enlarge or defeat the estates before expressly 
limited, a majority of the court are of opinion that the words of 
this limitation, when read, as they must be, with the context, are 
to be understood in their limited and restricted sense, and import 
a failure of issue at the time of the death of the devisees for life ; 
they mean when all the children die without issue, as expressed in 
the other part of the will. The devise over is not too remote, and 
it is defeated when any of the children have died leaving issue. 
On this question, we concur with the views expressed by the judge 
of the Circuit Court. The rules of construction in cases like 
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this are very well expressed in Lewis on the Law of Perpetuity, 
52 Law Library 188, 184. We refer also to Blackburn vs. JEd- 
gerly, 1 P. W. 600 ; Baker vs. Tucker, 2 Bng. L. & Eq. ; Ease 
vs. Terryford, 31 Eng. L. & Eq. 84 ; Croodright vs. Dunham, 1 
Doug. 264. 

Upon this construction of the devise over to Gwynn no ques- 
tion of implication arises. The law being well settled that, upon 
such a devise over, no estate tail can ever be implied : 1 Jarman 
490. 

Second. We proceed to the consideration of the question as to the 
share or part which accrued to Margaret by the death of George : 

On this question we dissent from the views expressed by the 
judge of the Circuit Court. 

The general rule is well established that, " where there are no 
particular and sufficient words used for that purpose, surviving 
shares will not survive again, and particularly in relation to real 
estate :" Hoxon vs. Archer, 3 G. & J. 213 ; 2 Jarman on Will3 
620. 

Yet we think the case does not fall within the general rule. 
In our opinion, there is upon the face of this will a clear inten- 
tion expressed that the survived shares, as well as the original 
share of a child dying without children or descendants, shall pass 
to the surviving children. 

There seems to be little question that, under the devise to 
children and descendants of the tenant for life, all estate of the 
mother will pass, as well her accrued share as her original share, 
because the gift in that event is of the part which the child so 
dying shall be entitled to for his or her life. And so the judge 
of the Circuit Court construed that clause. 

By the same reasoning, we think the preceding clause of the 
will carries to the survivors, on the happening of the contingency 
there named, as well the accrued as the original shares. The 
language is quite as comprehensive, it gives to the " remaining 
children the part or parts of my lands and estate devised to such 
child or children so dying." All the land held by Margaret Park 
at the time of her death had been devised to her by the will, as 
well her one fourth part of the share given to George as the part 
originally given to herself, and therefore, by the express language 
of the will, passes to the surviving sisters, Sarah and Charlotte, 
for life. This construction is supported by authority. See Wilson 
vs. Audrey, 5 Ves. 465 ; -Eyre vs. Marsden, 4 My. & Cr. 231, 
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(Eng. Ch. Rep. 18) ; Leeming vs. Sharratt, 2 Hare 14 ; Vander- 
gucht v. Blake, 2 Ves., Jr. 534 ; Goodman vs. Goodman, 1 De 
Gex & S. 699 ; Chamberlaine vs. Chamberlaine, 6 Ellis & Bl. (88 
Eng. C. L. 624) ; In re Crawball's Trusts, 39 Eng. L. & E. 449. 

The decree from -which these appeals were taken will be reversed, 
and the cause remanded to the Circuit Court, in order that a de- 
cree may be passed by that court in conformity with this opinion. 

Considering that there was reasonable ground for contest with 
reference to the true construction of the will, this court will not 
award costs upon the appeals to the successful parties. 

In our opinion, the costs of these appeals ought to be paid out 
of the estate, and the Circuit Court will so direct by their decree. 
Decree reversed, and cause remanded. 



We have examined the foregoing case, 
with more care, and compared it with 
the decided cases, more minutely, than 
it is always in our power to do. Our 
first impression was that it was not of 
the class of cases where the word 
"survivor" has ever been held equiva- 
lent to "other," so as to include the 
descendants of deceased children among 
those entitled to share in the portion 
allotted to children who should die 
without issue. But in order to satisfy 
ourselves fully, we have reviewed the 
English cases upon the point carefully ; 
and although there is not an entire 
agreement among them, the result seems 
to be, that where it is evident, from the 
general character of the provisions of 
the will, that the testator did intend to 
include the descendants of successors 
under the term " survivors," and that 
this construction is indispensable, in 
order to carry out the main provisions 
of the will, such construction will be 
adopted, by holding " survivors" equiv- 
alent to "others." 

I. The terms of the final devise over 
to J. G., taken in connection with the 
provision for the children of the testa- 
tor, make it very evident that, either 
there is not a full disposition of the 
estate, or else the word " remaining" 



must be construed as synonymous with 
" other," so as to include the descend- 
ants of a deceased child among those 
entitled to share in the share of any 
child who should die without issue. 

The final gift over is made, in terms, 
to depend upon all the testator's child- 
ren dying without issue. We cannot 
construe this "all" as equivalent to 
"any," since there is a specific pro- 
vision for such a case. Nor can we, ex- 
cept from necessity, hold this final gift 
over as equivalent to a provision, upon 
condition of the indefinite failure of the 
issue of all the testator's children, since 
that would render it void for remoteness. 
And the courts will never adopt a con- 
struction which will render a gift over 
void for any cause, unless the terms of 
the gift are so specific as to render 
such construction inevitable : Turner 
vs. Frampton, 2 Coll. 31. 

If we hold the final gift over will only 
take effect in the event of all the child- 
ren dying without issue, when any one 
of the children shall die, leaving is- 
sue, the final gift over is defeated, 
and the share of that child, whether 
it be a primary or secondary share, 
will, by the terms of the will, go to 
the issue of such deceased child. 
But if we suppose the first child to 
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die leaving issue, and then all the 
others to die without issue, by giving 
the term. " survivor" its strict con- 
struction, all the remaining shares, 
after the termination of the life estate 
expressly secured to the first donees, 
will remain undisposed of. This is 
obviously a result not intended by the 
testator. And unless there is some- 
thing in the terms of the will clearly 
indicating that he did use the word 
" remaining" as indicating those of his 
children which should survive at the time 
of the decease of any one of the num- 
ber, it would seem that the remaining 
shares are to go to the children of the 
child first dying. The rule to this ex- 
tent seems to be settled by the English 
decisions beyond all question. 

In Barlow vs. Salter, 17 Vesey 479, 
Sir William Grant, M. R., seems to 
assume it as the settled rule of con- 
struction of wills, that in all cases 
"survivors" will have the force of 
"others," whenever that will best con- 
form to the general sense of the instru- 
ment, making all its provisions opera- 
tive and reasonable. And Mr. Jarman, 
although not entirely acquiescing in 
the result, affirms that " survivor" and 
" other" have, in such cases, been 
treated as convertible terms, not only in 
the case just cited, but "on more than 
one occasion," by " eminent judges," 
2 Jarraan, edition of 1361, 648. And 
even where the language of the will is 
too specific to allow of " survivor" be- 
ing construed as equivalent to " other," 
there are numerous cases in the books 
where such construction would more 
nearly have carried out the purposes 
and intention of the testator, than the 
strict construction to which the courts 
have felt compelled to adhere, on ac- 
count of the specific language used. 
Thus in Ferguson vs. Dunbar, 3 Br. C. 
C. 469 and note, Lord Thurlow said, 
that although it was one of those cases 



in which he had the misfortune to sec, 
that it was the probable intention of 
the testator to have the share of the 
person dying without issue go to the 
other children and to their respective 
heirs, in case of the decease of any, 
this could not be carried into effect 
without too great a departure from the 
language of the will. For although 
the testator meant, by the use of the 
term "survivors," to include the child- 
ren of deceased children, yet "not 
having. said so, but having limited such 
share to the survivors or survivor," he 
must so declare. And a similar con- 
struction was adopted by Sir R. Peiter 
Aeden, M. R., in Milsom vs. Awdry, 
5 Vesey 465. And Lord Eldon, in 
Davidson vs. Dallas, 14 Vesey, 576, 
treated this construction as a forced 
and unnatural one, and said it was one 
adopted by the courts, with a view to 
admit after-born children with those in 
existence at the death of the testator, 
in cases where the provision was for 
the children of other persons than the 
testator ; and many late chancellors 
have quoted this language of Lord 
Eldon, with approbation, as by Lord 
Ltndhurst, in Crowder vs. Stone, 3 
Russ. 217, where his Lordship said, 
" it is a construction which the courts 
may sometimes be compelled to adopt 
in order to accomplish the intention 
which appears upon the whole will ;" and 
Lord IIardwicke, in Paine vs. Benson, 
3 Atk. 78, is said (Ex parte West, 1 Br. 
C. C. 575, s. c. 1 Cox, P. Wms. 275), to 
have disapproved, and to have sought to 
escape from this rule of construction by 
finding a distinction, which other judges 
could not adopt (Lord Thcrlow, in Ex 
parte West, supra) ; but notwithstanding 
this rule of construction has thus en- 
countered the most stringent condemna- 
tion ; it seems nevertheless steadily to 
have maintained its ground in the Eng- 
ish courts, and may now be regarded as 
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fully established, in all eases, where it 
is indispensable, in order to carry out 
the evident purpose of the testator, 
and there is no specific use of language 
clearly indicating a contrary purpose. 

The cases where the rule has been 
acted upon are too numerous to be here 
referred to. In Wilmot vs. Wilmot, 8 
Vesey 10, the word "surviving" was 
held equivalent to " other," or " living 
at the age aforesaid." And the same 
rule is adopted in Doe d. Watts vs. 
Wainewright, 6 T. Rep. 427. But Mr. 
Jarman, vol. 2, p. 651, claims that the 
tendency of the more recent cases is in 
the opposite direction. Such also is 
the intimation by Lord Brougham, 
Chancellor, in Ranelagh vs. Ranelagh, 
2 My. & K. 441. And the literal con- 
struction of the word " survivor" is 
adhered to in Cromick vs. Lamb, 3 Y. 
& C. 565. 

We might continue this analysis of 
the cases much further, but that will 
not aid our general purpose, which is 
to give, as nearly as practicable, the 
present state of the law in regard to 
the question. If anything further is 
required, in that particular, we would 
add: 

That the rule of construing the word 
"survivor" as equivalent to "other" 
is not exactly confined to those cases 
where it is evident the testator intended 
to include all the primary donees and 
their issue, among the secondary donees 
of a share failing for want of issue in 
the primary donee. For if that were the 
extent of the rule, we should scarcely 
expect much conflict in the cases. But 
the rule has more commonly been ap- 
plied to cases where the testator had 
overlooked the fact, that at the moment 
when any of the primary shares failed, 
the remaining primary donees might 
not all be in life, some having before 
deceased, either with or without issue. 
So that this rule of construction is 
often applied to meet contingencies not 



anticipated by the testator. And in 
such cases it will naturally be more 
difficult to give the rule its proper ap- 
plication, consistently with other well- 
established canons of construction, as 
" that every word shall be allowed to 
have its just weight and operation." 
For it is not presumable that the testa- 
tor would have used any form of lan- 
guage indicating a purpose counter to 
a particular category of facts which he 
really had in mind and intended to pro- 
vide for. In such a case the language 
may be defective, but it could scarcely 
be expected to run counter to the real 
intent of the testator. But on the con- 
trary, if the difficulty arises from the 
happening of a contingency not antici- 
pated by the testator, it would not be 
wonderful if the will might contain 
forms of language not easily conform- 
able to the new state of facts, to which 
it had become desirable to make the 
application, and still the case may be 
one to which the rule ought to apply. 

It has seemed to us that the case 
before us was probably one of that 
character. From what we have before 
said, it will be obvious, that unless the 
terms "remaining children" can be 
made to embrace the issue of any de- 
ceased child, the provisions of the will 
may become incurably defective as to 
effecting a thorough disposition of the 
testator's estate. It might have hap- 
pened that in this very case all the 
shares except one should fail of being 
ultimately disposed of. This will show 
very conclusively, that if the testator 
had been aware of these contingencies 
he would have provided for the shares 
of those dying without issue vesting 
in the remaining children and the issue 
of any deceased child, in equal parts. 
The courts Beem to adopt this view. 
And that is- precisely the contingency 
in which "survivor" has been read 
" other." 

And still it seems to us the court 
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have really tafcen the correct view of he expected it to go, in the first in- 
the case, in following the strict con- stance, to that class for -whom he. was 
struction of the terms used. For there providing life estates. This, with the 
is something more, in the present case, use of the words " remaining children," 
than the simple use of the term " re- and the fact, that when he does provide 
maining children" which unquestionably for the children of any deceased child, 
indicates, with considerable certainty, his language is very minute and tech- 
that the testator- must have had his nical; all this will present, as it seems 
own children, and not the issue of any to us, a much stronger case for ad- 
deceased child, in his mind. The whole hering to the strict construction of the 
scope of the will shows that the tes- terms used, than is found in most of 
tator intended his. children to have the more recent English cases. We 
only a life estate in his lands, and to regard the case as a valuable one ; and 
give the fee to their children. The it seems to us the opinion is drawn up 
fact then that he provides for a life with unusual fairness and clearness. 
estate only in those who should take the We understand that the Chief Justice 
share of any child dying without issue, did not concur in the opinion upon the 
raises a very strong presumption that main point. I. F. R. 
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Under a constitution which provides, that " all persons shall be bailable by 
sufficient sureties, unless for capital offences, where the proof is evident, or the 
presumption great," it seems evidence will be admitted on motion in term-time, 
or on habeas corpus, at any time, before trial, to ascertain whether the offence 
charged on the indictment may be of such a grade as to entitle the prisoner 
to bail. 

This was an indictment for murder, found upon the following 
facts : — 

In the month of September 1864, William Lynch went to the 
post-office of the town of Ashkum, Illinois, and asked Mr. String- 
ham, the postmaster, for letters. Some dispute took place, and 
eventually a serious quarrel, in which Lynch struck Stnngham 
with a knife, inflicting a wound which ultimately resulted in death. 
Lynch was arrested and indicted before the grand jury for wilful 
murder. A true bill was found, and he was remanded to jail to 
await his trial. His counsel filed an application for a continuance, 
and also moved that he be admitted to bail, and that the court hear 
evidence against him with a view to. determine whether the offence 
was a bailable one or not. It was alleged on his behalf, that the 



